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Without Prejudice 

Dear Ms Hasson 

Re: Advice on on-going planning issues regarding unlawful dormer at Land at 
Monton, Cart Lane, Grange-Over-Sands 

You have instructed us to provide advice regarding on-going enforcement issues surrounding 
alterations to the roof and the erection of a large dormer on a neighbouring property to you, 
known as Land at Monton, Cart Lane, Grange-over-Sands.  The purpose of this letter is to set out our 
opinion on how and why the local planning authority (LPA) should enforce against the breach of 
planning control. 

We recommend that you send a copy of this letter to the LPA to inform their decision on the 
expediency of taking further enforcement action. 

We have structured this letter as follows: 

1. Background and history to the erection of the dormer and alteration to the roof;

2. Our opinion on whether the development described in Certificate of Lawfulness of
Proposed Use or Development (CLOPUD) ref: SL/2015/0255 (i.e. the dormer window)
complies with the requirements, conditions and limitations of the Town and Country
Planning (General Permitted Development) (England) Order 2015 (as amended) (the
GPDO);

3. The implications of the CLOPUD and whether there is any remedy available to the LPA to
revoke the CLOPUD;

4. Our opinion on whether the development undertaken (the dormer window and the
alterations to the height of the roof) would be permitted development;
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5. Options available to the LPA to enforce against the breach of planning control undertaken 
by the owners of Land at Monton; 

6. Whether enforcement action would be expedient; and 

7. What should any enforcement notice allege as the breach of planning control and what 
steps should it require to remedy the breach; and 

8. Conclusion 

Summary of our advice 

To summarise our advice, we consider that the development described in the CLOPUD would not 
comply with the relevant requirements of the GPDO and would not therefore be permitted 
development.  

We consider that there may be the option for the LPA to revoke the CLOPUD; however, this would 
be dependent on it being able to demonstrate that the evidence provided by the applicant in the 
CLOPUD application was false (which we consider it to be so).   

Notwithstanding this, regardless of whether the CLOPUD is revoked or not, it is our opinion that the 
CLOPUD can no longer be relied upon to confirm the lawfulness of the dormer window shown, as 
there have now been material changes since the CLOPUD was granted.  Firstly, a change in 
legislation has occurred, with the 1995 version of the GPDO (under which the CLOPUD was 
granted) now being replaced by the 2015 version.  Secondly, the owners of the Land at Monton 
have constructed an attached garage since the CLOPUD was granted.  The roof of the dwelling 
now connects to the roof of the garage.  This is also a material change in the site.  If the owners 
wanted to construct the dormer now, a fresh CLOPUD application would therefore be required to 
assess the lawfulness of the dormer under the 2015 version of the GPDO. 

Notwithstanding the above, the development detailed in the CLOPUD does not comply with the 
requirements of the GPDO and would therefore be unlawful if constructed.  Therefore, regardless of 
the CLOPUD, if the dormer detailed in the CLOPUD was to be constructed, the LPA could still 
enforce against the development.  As we set out below, we consider it would be expedient to do 
so. 

In terms of the development undertaken (the raising of the height of the roof and the erection of 
the dormer), we consider that this is also unlawful, as it would not be permitted development.  The 
LPA still has the ability to enforce against this and it is our opinion that it would be expedient to 
enforce, given the negative impact on the amenity of your property and those of your neighbours.   

Regardless of whether the alterations to the roof and the construction of the dormer were 
undertaken as a single operation (which we consider they were), the LPA can and should enforce 
against both and an enforcement notice must refer to both as part of the alleged breach.  The 
steps required to remedy the breach in an enforcement notice should include the removal of the 
dormer and the removal of all structures and works undertaken in raising the height of the roof and 
restoring it back to its original height and profile. 

We set out the above in more detail in the ensuing pages. 
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1. Background and history 

The LPA granted a CLOPUD (ref: SL/2015/0225) on the 19th June 2015 for the following 
development at the Land at Monton: 

“Rear dormer, conversion of roofspace and alterations to windows.” 
 
The reasoning given for the grant of the CLOPUD on the certificate is as follows: 

“The dimension and position of the proposed roof extension is considered a 
permitted development under Schedule 2, Part 1 Class A of the Town and 
Country Planning (General Permitted Development) Order 1995 (as amended).” 

 
We understand that local residents have, with the assistance of Planning Aid, raised concerns with 
the LPA that the development described in the CLOPUD is not actually permitted development.  
We agree with this assessment and set out reasoning for this in Section 2 of this letter. 

We understand that following the grant of the CLOPUD the dormer was constructed along with 
other works to the roof, including the addition of new rafters on top of the original rafters and the 
replacement of ridge tiles.  A garage was also constructed with a roof which tied into the roof of 
the main structure.  All this work was undertaken at the same time as the erection of the dormer 
window; i.e. a single building operation. 

The LPA issued an Enforcement Notice on the 26th May 2016 against the works undertaken in the 
alteration of the roof.  The breach of planning control alleged was as follows: 

“……… without planning permission the carrying out of operational development 
within the Land consisting of the increase in height of the eaves, ridge line and 
roof plane of the house known as Monton…… and in particular: 
 

(i) The laying of additional timbers to the top side of the existing rafters; 
and 

(ii) The placing of a new sarking membrane, affixing of battens and 
affixing natural slate; and 

(iii) The increase of the former ridge height by the re-profiling of the roof 
apex and re-laying on a new mortar bedding of the existing ridge 
tiles.” 

 
In addition to the above, the Enforcement Notice makes it clear that the work undertaken would 
not be permitted development under Class B of Part 1 of Schedule 2 of the GPDO as the eaves of 
the original roof have not been maintained or re-instated (a requirement of Class B.2(b)(i)(aa)). 

The Enforcement Notice sets out a number of steps required to remedy the breach.  We do not 
repeat them here, but in essence, they require all of the works undertaken in altering the roof to be 
removed and the roof returned to its original profile and height.  The notice was silent in respect of 
the dormer.  

The site owner appealed the enforcement notice on ground (a) that planning permission should be 
granted for the works alleged in the enforcement notice (i.e. the raising of the level of the roof) and 
ground (c) that a breach of planning control has not occurred. 

An appeal decision (ref: APP/M0933/C/16/3153405) was issued on the 4th April 2017.  The Inspector 
quashed the Enforcement Notice on the grounds that the enforcement notice did not accurately 
specify the breach of planning control.  In particular, the Notice did not specify that the dormer 
window was constructed without planning permission.  The Inspector’s reasoning was that, 
regardless of the grant of CLOPUD ref: SL/2015/0255, the construction of the dormer was part and 
parcel of the same operation undertaken in raising the level of the roof.  As a result, it forms part of 
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the same development and therefore enforcement action would also need to relate to the 
dormer.  Furthermore, the Inspector considered that the dormer would need to be removed if the 
roof is to be returned to its original height and profile as it would not physically be able to do so 
otherwise. 

It is also important to note that the Inspector’s decision confirms that the works undertaken in raising 
the roof do not comply with the conditions set out at Class B.2(b)(i)(aa) of the GPDO and therefore 
were not permitted development.  It is silent on whether the dormer window would be permitted 
development.  It is considered that it is silent on this because the Inspector had already come to 
the opinion that the dormer window was an integral part of the overall development and was not 
a separate operation in its own right.  He must have therefore concluded that it was unlawful 
because it was part of that overall development (we set out the relevant case law on this issue 
later in this letter). 

Since the conclusion of the enforcement appeal, we understand that the LPA is seeking further 
guidance from external consultants and a building surveyor to ascertain the full extent of the 
breach of planning control and is due to present this evidence to Members of the Planning 
Committee on the 29th June 2017.  Members will decide at this Committee meeting whether to take 
further enforcement action.  We set out in this letter that, in our opinion, further enforcement action 
should be taken. 

 

2. Unlawfulness of the development described in the CLOPUD 

As referred to above, residents have raised concerns with the LPA that the development described 
in CLOPUD ref: SL/2015/0225 would not be permitted development as it would not comply with the 
relevant requirements and conditions of the GPDO.  We agree with this assessment and set out 
reasoning below.  We also consider that the CLOPUD as issued is factually incorrect. 

The development for which confirmation of lawfulness was sought was the erection of a “rear” 
dormer window, the conversion of roofspace and alterations to windows. 

The CLOPUD confirms that in the LPA’s opinion the development would be lawful as it would be 
permitted development under “Schedule 2, Part 1 Class A of the Town and Country Planning 
(General Permitted Development) Order 1995 (as amended)”. 

Firstly, it is important to note that at the time that the application was submitted (10th March 2015), 
the relevant criteria for determining whether the proposed development would be permitted 
development would be those found in the 1st October 2008 amendments to the Town and Country 
Planning (General Permitted Development) Order 1995 (Statutory instrument No. 2362/2008).  The 
2015 version of the GPDO did not come into force until the 15th April 2015. 

Class A of Part 1 of Schedule 2 of the 1995 GPDO (as amended by SI No. 2362/2008) provided 
permitted development rights for the “enlargement, improvement or other alteration of a 
dwellinghouse”.  As confirmed by Class A.1(i)(iv), a development which results in “an alteration to 
any part of the roof of the dwellinghouse” would not be permitted development under that Class. 

The drafting of the CLOPUD is therefore, on the face of it, incorrect to state that the proposed 
development would comply with the requirements and conditions of Class A.  

This however, may be a drafting error as the Delegated Officer’s Report does refer to Class B of the 
1995 version of the GPDO which provides permitted development rights for “the enlargement of a 
dwellinghouse consisting of an addition or alteration to its roof”. 

In coming to a recommendation that the CLOPUD should be granted, the Delegated Officer’s 
Report appears to give consideration to whether the proposed development would comply with 
the requirements of Class B.1.  From the information that we have seen it would appear that the 
development proposed in the CLOPUD application would comply with the requirements of Class 
B.1; however it would fall foul of the conditions at Class B.2.  As a result, it could not be permitted 
development. 
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In particular, it is considered that the development proposed in the CLOPUD application would not 
comply with the conditions at Class B.2(c).  These require the following: 

“(c) any window inserted on a wall or roof slope forming a side elevation of the 
dwellinghouse shall be – 
(i) obscure-glazed; and 
(ii)  non-opening unless the parts of the window which can be opened 

are more than 1.7 metres above the floor of the room in which the 
window is installed.” 

 
The windows shown on the plans submitted with the CLOPUD application are not obscured-glazed 
and the plans show 4 of the windows would be able to be opened.  These large windows would fall 
foul of the Class B.2(c)(ii).  As a result of not complying with these conditions, the proposed 
development could not be permitted development and express planning permission should have 
been required for the development proposed in the CLOPUD application. 

It is not evident from the CLOPUD or the delegated officer’s report whether the LPA gave due 
consideration to the conditions at Class B.2 when coming to its decision.  This omission may 
potentially be a result of the application documents being drafted to imply that the elevation on 
which the dormer was proposed is a “rear” elevation rather than a side elevation.  Part 8 of the 
application forms suggests that the elevation is a rear elevation and the CLOPUD appears to have 
been granted on that basis. 

Indeed, we understand that following local residents raising concerns over the dormer, the LPA 
(more accurately LPA planning officers) has maintained that it is of the view that the elevation on 
which the dormer was proposed is the rear elevation, not the side elevation. 

However, it is our professional opinion that the elevation on which the dormer was proposed could 
not be the rear elevation of the dwelling and must be a side elevation and therefore, in the 
absence of obscure-glazing and non-opening windows, the dormer proposed in the CLOPUD 
application could not be permitted development.   

No guidance is given in the GPDO as to what constitutes the rear or side elevation of a dwelling; 
however, the Department of Communities and Local Government publication “Permitted 
development rights for householders: Technical guidance” (both the April 2014 and April 2016 
versions) does provide guidance on what can be considered the “principal elevation”.  It states this 
to be the following: 

“…… in most cases the principal elevation will be that part of the house which 
fronts (directly or at an angle) the main highway serving the house (the main 
highway will be the one that sets the postcode for the house concerned).  It will 
usually contain the main architectural features such as main bay windows or a 
porch serving the main entrance to the house.  Usually, but not exclusively, the 
principal elevation will be what is understood to be the front of the house. 
 
There will only be one principal elevation on a house.  Where there are two 
elevations which may have the character of a principal elevation, for example 
on a corner plot, a view will need to be taken as to which of these forms the 
principal elevation.” 

 
The diagrams on page 15 of the document also show how the principal elevation of a dwelling will 
follow the build line of the elevation concerned.  We enclose with this letter an extract of these 
diagrams. 

It can reasonably be assumed that, in the vast majority of cases, the rear elevation of a dwelling 
would be that directly opposite to the principal elevation and the side elevations would be, de 
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facto, the remaining two elevations.  Indeed, on page 14 of the 2014 version of the “Permitted 
development rights for householders: Technical Guidance” (and on page 17 of the later version) it 
states: 

 “The rear wall or walls of a house will be those which are directly opposite the front of the house”.  

In light of the above, for the elevation on which the dormer was proposed in the CLOPUD 
application to be the rear elevation, the opposite wall, the north western elevation, would have to 
be the principal elevation.  No reasoning has been provided in the delegated officer’s report for 
why the planning officer considered that the elevation on which the dormer was shown is the rear 
elevation. 

We consider that, on a reasonable reading of the site, and the plans submitted with the CLOPUD, 
this elevation could not be considered to be the principal elevation.  It does not face the highway; 
rather it faces the adjacent dwelling.  Furthermore, the internal layout and architectural features on 
this elevation would not lend itself to being the principal elevation.  This elevation contains a small 
window associated with the lounge; however, the principal window of the lounge is on the north 
eastern elevation.  Other than a small window associated within the entrance lobby, the remainder 
of this elevation is blank.  The floor plans show a bedroom located on this side of the house.  In most 
houses, bedrooms have windows facing either to the front or rear elevations of the house and not 
the side.  The fact that this bedroom has no window on the north-western elevation would point this 
to being a side elevation rather than the front / principal elevation. 

In our professional opinion, the front and principal elevation of the dwelling is the north-eastern 
elevation facing the road.  This elevation can also be considered to contain the front door of the 
property (based on the diagrams in the DCLG document referred to above) and also contains the 
principal window of the lounge.  It also has the appearance of what would traditionally be 
considered the front or principal elevation, with the front door being presented to the street and, in 
this style of bungalow, the gable of the roof being presented to the street.  The garage door is also 
located on the north eastern elevation (although this is omitted from the plans).  Normally, the 
garage door would face the principal elevation, unless this was not possible.  This would also tie in 
with the opposite elevation, that containing the windows for the bedrooms, being the rear 
elevation. 

We therefore consider that a reasonable reading of the site and the plans can only come to the 
conclusion that the north-eastern elevation of the site is the principal and front elevation.  The south 
western elevation must therefore be the rear elevation.  Whilst the proposed floor plans show a 
door, labelled “rear entrance” on the south-eastern elevation, just because it is labelled as a rear 
entrance, does not necessarily make this elevation the rear elevation.  We consider that this is 
clearly a side elevation.  A reasonable reading of the “Site and location” section of the delegated 
officer’s report confirms this assessment.  It refers to the front of the dwelling facing Cart Lane and 
the front gable elevation facing north towards Cart Lane. 

As a result, the elevation on which the dormer window was proposed in the CLOPUD application 
must be a side elevation and for the dormer to be permitted development its windows should have 
been obscure-glazed and non-opening.  The windows shown on the plans are not obscure-glazed 
and four would be able to be opened.  Given that the proposed plans show that the dormer would 
be associated with the principal living accommodation of the dwelling, we consider that it is 
intentional that they are not shown as obscure-glazed and non-opening. 

We are therefore of the opinion that the LPA was incorrect to grant the CLOPUD as the 
development proposed does not comply with the conditions at Class B.2 of the GPDO. 

 

3. Implications of the CLOPUD and options for revoking the CLOPUD 

You have asked us to comment on whether the owner of Monton could rely on the CLOPUD as a 
fallback following any further enforcement action that may be undertaken by the LPA (i.e. 
whether, if enforcement action is taken to require that the roof be reinstated back to its original 



7 
 

state, the owner would be able to construct the dormer incorrectly stated as lawful in CLOPUD ref: 
SL/2015/0255). 

We consider that the applicant would not be able to rely on the CLOPUD to construct the dormer 
lawfully.   

The CLOPUD confirmed (incorrectly) the lawfulness of the dormer at the time that the application 
was made.  Section 192(4) of the Town and Country Planning Act 1990 (as amended) provides that 
the lawfulness of a development described in a CLOPUD is only conclusively presumed where there 
has been no material change before the operations have begun. 

The CLOPUD was granted based on the requirements of the 1995 version of the GPDO.  This has 
now been superseded by the 2015 revision (the Town and Country Planning (General Permitted 
Development) (England) Order 2015 (as amended)).  It is considered that this is a material change 
under Section 192(4) of the 1990 Act and, because the development described in the CLOPUD has 
not begun (that which has been constructed is not the development described in the CLOPUD 
because the development undertaken also includes, as part of a single operation, other alterations 
to the roof, not shown in the CLOPUD plans), the CLOPUD would no longer be of any effect.   

In addition, there has also been a material change in the site.  An attached garage has been 
constructed under planning permission ref: SL/2015/0942, granted on the 15th June 2016.  The roof 
of the new garage connects to the roof of the dwellinghouse.  This is confirmed in the officer’s 
report to planning committee for application ref: SL/2015/0942, which states: 

“……… it [the roof of the garage] ties into the main south east facing roof plane 
of the house.” 

 
This would again be a material change under Section 192(4) of the 1990 Act. 

The owner would therefore need to obtain a further certificate to confirm that if the dormer was 
constructed now, it would be permitted development and lawful under the requirements and 
conditions of the 2015 version of the GPDO (as amended).  

As stated above, the dormer, as shown on the CLOPUD plans, does not comply with the 
requirements of the GPDO and the council should therefore refuse any application for a CLOPUD 
which shows a dormer on the same elevation without obscure-glazing and non-opening windows. 

Furthermore, given that the development shown in the CLOPUD does not comply with the 
requirements of the GPDO, if constructed it would be unlawful and the LPA would still be able to 
undertake enforcement action, regardless of the grant of a CLOPUD.  As set out below, we 
consider that it would be expedient to do so. 

In addition to the above, the LPA does have the option to revoke the CLOPUD under Section 193(7) 
of the 1990 Act.  This provides that: 

“A local planning authority may revoke a certificate ……… if, on the application 
for the certificate –  

 
(a) a statement was made or document used which was false in a 

material particular; or 
(b) any material information was withheld.” 

 
Section 39(15) of the Town and Country Planning (Development Management Procedure) 
(England) Order 2015 provides information on how the Council can revoke a certificate and further 
guidance is given at paragraph 17c-013-20140306 of the National Planning Practice Guidance 
(NPPG).  There is no time limit for the revocation of a certificate. 

We consider that a false statement was made in the application.  Namely, Part 8 of the application 
forms falsely states that the elevation on which the dormer was to be constructed was the rear 
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elevation of the dwelling.  From a reading of the plans and the site, it is considered that it cannot 
reasonably be determined that that elevation is the rear elevation of the dwelling, for the reasons 
set out above.  As a result, the information provided in the application forms, whether intentional or 
not, is false.  This is sufficient grounds for the LPA to revoke the CLOPUD.   

However, it must be noted that there is no requirement for the LPA to revoke the CLOPUD, even 
where the information provided in the application has been found to be false; it is completely at its 
discretion. 

 

4. Unlawfulness of the development undertaken 

Whilst we have not visited the site to view the works undertaken to the roof, from the photographs 
you have provided, it does appear that the roof of the dwelling has been raised.  We note that the 
Inspector who dealt with the enforcement appeal also came to this conclusion, based upon his site 
visit and the information before him. 

As a result, we consider that it is clear that the development undertaken in raising the roof of the 
dwelling and constructing the dormer window does not comply with the requirements of Class B of 
Part 1 of Schedule 2 to the GPDO and is therefore unlawful. 

Whilst the result of the 26th May 2016 enforcement appeal was the quashing of the Enforcement 
Notice, the Inspector did confirm in his decision that the raising of the roof and the construction of 
the dormer window was a single operation that did not comply with the relevant parts of the GPDO 
and were therefore unlawful. 

As the Inspector sets out at paragraph 21 of the appeal decision, Class B.1(b) of the GPDO 
provides that development is not permitted under Class B if any part of the dwellinghouse would, 
as a result of the works, exceed the height of the highest part of the existing roof.  Class B.2(b)(i)(aa) 
also provides that development is not permitted where the eaves of the original roof are not 
maintained at the same height, or are not reinstated to the same height, following the operations. 

It is the Inspector’s view that the development undertaken does not comply with these 
requirements because the ridge height has been materially increased and the eaves have not 
been maintained or reinstated.  From the information that we have been provided with, we would 
agree with this interpretation.  As a result, the operations undertaken in increasing the height of the 
ridge and eaves of the building would not be permitted development and, in the absence of 
express planning permission for these operations, the development undertaken is unlawful. 

The appeal decision is silent on whether the dormer window would be permitted development or 
not in its own right.  However, it does confirm that, in the opinion of the Inspector, the operations 
undertaken in the construction of the dormer are part and parcel of the same operation as those 
involved in the alteration of the roof’s eaves and ridge and therefore were undertaken as a single 
building operation (see paragraph 23 of the appeal decision).  From the evidence that has been 
provided to use (including photographs), we would be minded to agree that the raising of the level 
of the roof and the construction of the dormer appear to have been undertaken as a single 
building operation. 

The Inspector therefore concludes that, because a single building operation took place, and at 
least part of this operation was unlawful, the entirety of that operation must be unlawful (see 
paragraph 24 of the appeal decision).  It is for this reason that he concluded that the enforcement 
notice must be quashed, because it did not explicitly state that the unlawful dormer must also be 
removed.  Based on relevant case law, we are of the strong opinion that the Inspector was correct 
to come to the conclusion that the entirety of the building operations undertaken (the raising of the 
level of the roof and the construction of the dormer) were not permitted development and were 
unlawful. 

The relevant case law here is the Judgment in Sage v Secretary of State for the Environment, 
Transport and the Regions & Another [2003] WLR 1. 
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This judgment confirms that: 

“……if a building operation is not carried out, both externally and internally, fully in 
accordance with the permission, the whole operation is unlawful.” 

 
Whilst the development concerned in Sage was subject of a planning permission, we consider that 
this judgement is still material to the case here.  The GPDO grants deemed planning consent 
provided that the development in question is carried out in accordance with the requirements, 
limitations and conditions of the GPDO.  Effectively, in this instance, “the permission” is the deemed 
permission granted by the GPDO.  Therefore, if the development differs in any way from the 
requirements and conditions in the GPDO, the whole development is unlawful. 

This approach is also confirmed in the judgement in Garland v Minister of Housing and Local 
Government & Another [1969] 20 P&CR 93 which states the following: 

“The permitted operations are those which will produce the result described in 
that column, and, if the result achieved is substantially different from that so 
described, the operation as a whole has been carried out without permission 
even though parts of the work done might have been appropriate to the 
development permitted by the schedule [of the GPDO].”  

 
Therefore, notwithstanding that we consider the dormer is unlawful in its own right, because it was 
constructed as part and parcel of the same operation as the raising of the level of the roof (which 
the LPA has already confirmed to be unlawful) the entire development undertaken must be 
unlawful.  This would be so, even if the LPA considered that the dormer window complied with the 
requirements of the GPDO, 

 

5. Options available for enforcement 

Given that the development undertaken is unlawful, and notwithstanding that the previous 
enforcement notice was quashed, the LPA still has the ability to enforce against the breach of 
planning control if it considers it to be expedient.  We provide confirmation here that legislation 
does allow the LPA to undertake further enforcement action and, in Section 6 of this letter, turn to 
whether we consider that it would be expedient to do so. 

Section 171B(1) of the 1990 Act states that where there has been a breach of planning control 
consisting in the carrying out without planning permission (including deemed planning permission 
granted by the GPDO) of building or engineering works the LPA can undertake enforcement 
action up to the date of four years from when the operations were substantially completed. 

Section 171B(4)(b) adds the following: 

“The preceding subsections [i.e. Section 171B(1)] do not prevent……… taking 
further enforcement action in respect of any breach of planning control, if, during 
the period of four years ending with that action being taken, the local planning 
authority have taken or purported to take enforcement action in respect of that 
breach.” 

 
Section 171B(4)(b) therefore provides that there is nothing to prevent a local planning authority 
taking or purporting to take further enforcement action in respect of any breach of planning 
control within 4 years of previous enforcement action.  Therefore, if there is some defect with the 
previous enforcement notice (which the Inspector confirmed there was in this case) and the 
enforcement notice is either withdrawn by the LPA or, as is the case here, quashed, the LPA has the 
power to issue a further enforcement notice within 4 years of the previous enforcement notice 
being issued.  This is commonly known as the “second bite provision”. 
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The previous Enforcement Notice was issued on the 26th May 2016.  Following the quashing of this 
Enforcement Notice by the Inspector, the LPA has until the 26th May 2020 to take further 
enforcement action against the unlawful works undertaken. 

As referred to previously, the Inspector quashed the previous Enforcement Notice because, by 
omitting reference to the unlawful dormer window, it did not specify the full nature of the breach of 
planning control.  As we set out in Section 7 of this letter, a new enforcement notice will therefore 
need to make reference to both the raising of the level of the roof and the erection of the dormer 
when describing the breach of planning control.  However, whilst this description of the alleged 
breach would be different to that within the quashed Enforcement Notice, this would not prevent 
the LPA from undertaking further enforcement action under the second bite provision.  The 
Judgment in Jarmain v Secretary of State for the Environment & Welwyn Hatfield District Council 
[2000] EWCA Civ 126 confirms that the wording “that breach” in Section 171B(4)(b) refers to the 
matter that was the subject of the enforcement notice, namely that actual development, rather 
than the manner in which it is or was described in the enforcement notice.  Therefore, in this case, 
whilst the description of the breach in a second enforcement notice will need to be different to 
prevent that enforcement notice from also being quashed, it would still refer to the same 
development (i.e. the totality of the works to the roof – the increase in level of eaves and ridge and 
erection of the dormer).  The LPA can therefore benefit from the second bite provision. 

 

6. Whether enforcement action would be expedient 

Whilst, as set out above, we consider it clear that there has been a breach of planning control, the 
LPA does not have to enforce against it unless it considers it to be expedient to do so.  Guidance is 
provided in the National Planning Practice Guidance (NPPG) on when it may and may not be 
expedient to undertake enforcement action. 

At paragraph 17b-003-20140306 it states that the LPA should have regard to the development plan 
and other material considerations when assessing whether it would be expedient to enforce.  It 
adds that consideration should be given to the impacts of the development on the welfare of 
those who are affected by the breach of planning control. 

Paragraph 17b-011-20140306 sets out three instances for when it might not be expedient to 
undertake enforcement action.  These are where: 

• The breach is trivial or as a result of technical matters, and causes no material harm or 
adverse impact on the amenity of the surrounding area; 

• The development is acceptable on its planning merits; and 

• An application would be appropriate to regularise the breach. 

We consider that none of the above apply to the unlawful development undertaken at the Land 
at Monton. 

We consider that the breach of planning control does result in harm to the amenity of the 
surrounding area, and in particular, the amenity of you and your neighbours, and that even if a 
retrospective planning application was submitted, the proposed development would not be 
acceptable on its planning merits. 

The 26th May 2016 Enforcement Notice, which related solely to the raising of the height of the roof, 
confirmed that the LPA considered it expedient to undertake enforcement action against that 
breach.  Page 2 of the enforcement notice refers to the design of the roof, as altered, not 
complying with various Core Strategy and Local Plan policies, as well as policies in the National 
Planning Policy Framework.  These mainly relate to design issues, but the Enforcement Notice also 
states that the increase of the height of the roof plane has an adverse effect on the amenity of 
surrounding properties. 
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By undertaking enforcement action, the LPA has acknowledged that none of the bullet points at 
paragraph 17b-011-20140306 of the NPPG (as set out above) apply.  Given that there has been no 
material change in circumstances since the previous enforcement notice was issued, it is 
considered that the LPA can only reasonably conclude that it is still expedient to undertake further 
enforcement action. 

Furthermore, if the LPA considered that it was expedient to undertake enforcement action against 
the raising of the roof of the property because it negatively affected the amenity of neighbouring 
residents, it must also acknowledge that the construction of the dormer window also has a 
significant impact on the amenity of neighbouring properties. 

The information that you have provided, including photographs, clearly shows that the dormer 
would offer close-distance views directly into the windows and gardens of your dwelling and those 
of your neighbours.   

We therefore consider that, given the impact of the dormer window on the amenity of your 
property and those of your neighbours, the LPA must find it expedient to undertake enforcement 
action again against the raising of the height of the roof and the construction of the dormer 
window. 

 

7. Content of an enforcement notice 

As referred to above, the 26th May 2016 Enforcement Notice was quashed by an Inspector 
because it did not fully specify the breach of planning control.  It is therefore important that a 
revised enforcement notice correctly states the full breach and sets out fully, all of the steps that 
would be required to remedy that breach. 

Nature of the breach 

It is our professional opinion that, in describing the nature of the breach, a new enforcement notice 
must refer to both the works undertaken in raising the level of the roof and the dormer window.  As 
we have set out above, we consider that both of these are unlawful as they do not comply with 
the requirements of the GPDO.  However, regardless of this fact, we consider it clear that the 
dormer window was constructed as part of the same single operation as the raising of the level of 
the roof.  Therefore, even if the dormer was to comply with the requirements of the GPDO, it would 
still be unlawful as it was part and parcel of an unlawful operation.  As explained above, if one part 
of the operation is unlawful, it all must be and it cannot be split into separate elements.   

In light of the above, for the enforcement notice to be valid it must refer to the totality of the 
operation when alleging the breach of planning control.  It must therefore refer to the raising of the 
level of the roof and the erection of the dormer, whether the LPA consider the dormer would be 
permitted development in its own right or not.  This was the view of the Inspector who dealt with the 
enforcement appeal, and he quashed the Enforcement Notice because it did not refer to the 
dormer.  A new enforcement notice must therefore also refer to the dormer to avoid also being 
quashed.  If a second enforcement notice is appealed and again found to be invalid and 
quashed, it could leave the LPA open to an award of costs against it. 

It is also important that the enforcement notice correctly describes why the development has 
resulted in a breach of planning control. 

The 1990 Act sets out two scenarios where the LPA can undertake enforcement action.  These are: 

(a) Where development has been carried out without the requisite grant of planning 
permission; or 

(b) That conditions or limitations subject to which planning permission was granted have not 
been complied with. 
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As confirmed by the judgment in Garland, the enforcement notice must correctly specify which of 
these two breaches of planning control are alleged by the LPA.  The judgement also confirms that 
where a development exceeds or does not comply with the limitations and conditions of the 
GPDO, that development is not lawful at all.  In that instance, the entire development is unlawful 
and, as a result, the enforcement notice should allege that development has been carried out 
without the requisite grant of planning permission rather than the non-compliance with a condition 
or limitation. 

Therefore, in this instance, it is imperative that an enforcement notice alleges that the breach of 
planning control is the carrying out of development without the requisite grant of planning 
permission and not development undertaken without compliance with one of the limitations / 
conditions of the GPDO. 

We suggest the following wording for the description of the breach of planning control on an 
enforcement notice: 

“The breach of planning control constitutes without planning permission the 
carrying out of operational development within the Land consisting of the 
increase in height of the eaves, ridge line and roof plane of the house known as 
Monton (“the Building”) and the construction of a dormer.  In particular:  
 

i. The laying of additional timbers to the top side of the existing rafters; and 
ii. The placing of a new sarking membrane, affixing of battens and affixing 

natural slate; and 
iii. The increase of the former ridge height by the re-profiling of the roof apex 

and the removal and re-laying of a new mortar bedding and  ridge tiles; 
and 

iv. The construction of a dormer on the side elevation of the Building. 
 
Further in the alternative, even if the development were to benefit from Schedule 
2 Part 1, Class B of the Town and Country Planning (General Permitted 
Development) (England) Order 2015 (as amended), the building operations have 
not been constructed in accordance with Conditions B.2(b)(i)(aa) in that the 
eaves of the original roof have not been maintained or re-instated, or Conditions 
B.2(c)(i) and (ii) in that the windows of the dormer inserted in to the side roof slope 
of the side elevation are not obscure-glazed and non-opening.” 

 
We understand that the LPA has instructed consultants to assess the full nature of the breach of 
planning control and the full nature of the operations undertaken.  If this investigation identifies 
further operations involved in the raising of the level of the roof and the construction of the dormer, 
they should also be detailed in the nature of the alleged breach. 

Steps to remedy the breach 

Section 173(3) requires enforcement notices to specify the steps required to remedy the breach.  
Section 173(4) states that these steps can include making any development comply with the terms 
(including conditions and limitations) of any planning permission which has been granted or by 
restoring the land to its consideration before the breach took place. 

In this instance, because the development in totality is unlawful for the reasons stated above, the 
enforcement notice should require the removal of the development undertaken and the 
restoration of the roof to its original profile and height prior to the development taking place.  This 
should include the removal of the dormer. 
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It would not be possible for the enforcement notice to require the development to be altered so 
that it would comply with the requirements of the GPDO.  This is confirmed in Sage, which states the 
following: 

“Where a lesser operation might have been carried out without 
permission………… the [enforcement] notice may nevertheless require the 
removal of all works including ancillary works.” 

 
The judgement in Garland also confirms this.  The judgment in the High Court, which was later 
agreed to be correct in the Court of Appeal, stated the following: 

 
“……… if the development consisting of the building of the entire structure was in 
its entirety a development without permission, the planning authority cannot be 
wrong in requiring that entire structure to be demolished……” 

 
The enforcement notice must therefore require that the whole structure constructed as part of 
altering the profile of the roof and the creation of the dormer to be removed.  In cannot, for 
instance, require the profile of the roof to be lowered back to its original height whilst still keeping 
the dormer, but altering the windows to obscure-glazing to comply with the conditions of the 
GPDO (this may be physically impossible anyway). 

We therefore suggest that the “What you are required to do” section of the Enforcement Notice, 
specifies the same steps as specified in the previous enforcement notice, but also sets out the steps 
required to completely remove the dormer. 

Conclusion 

We trust the above provides assistance to you in understanding what the LPA should be doing to 
enforce against the breach of planning control involved in the raising of the profile of the roof and 
the construction of the dormer at the Land at Monton. 

It is our opinion that development as constructed is unlawful because it does not comply with the 
conditions of the GPDO and has therefore been developed without planning permission.  We also 
consider that the development results in a great deal of dis-amenity to the local residents as it 
offers views directly into gardens and habitable windows of neighbouring properties, resulting in a 
loss of privacy.  We therefore consider it expedient that enforcement action should be taken 
against the unauthorised development.  It is well within the power of the LPA to do so under the 
“second bite provision”. 

Any enforcement notice issued must allege that the development in its entirety, i.e. the raising of 
the profile of the roof and the construction of the dormer, is unlawful and should set out the steps 
required for their complete removal and the reinstatement of the roof to how it was before the 
development took place.  This would still be the case if the LPA is of the opinion that the dormer 
itself complies with the conditions of the GPDO (which we maintain it does not). 

Finally, we do not consider that the owners of the Land at Monton can rely on the CLOPUD as a 
fallback.  The development described in the CLOPUD is not lawful as a result of the dormer being 
on a side elevation and not containing obscure-glazing and windows that do not open.  The 
CLOPUD was granted under legislation that has now been replaced (the 1995 version of the GPDO, 
as amended) and the development has not yet commenced.  As a result, it can no longer be 
relied upon to confirm the lawfulness of the development shown if the owners intend to construct it 
in the future.  A fresh certificate application would need to be submitted and the lawfulness of such 
a dormer would need to be considered under the 2015 version of the GPDO (as amended). 

Additionally, as the CLOPUD appears to have been granted on the basis of false or incorrect 
information, the LPA does have the ability to revoke the CLOPUD.  We consider that you should 
request that the LPA does so. 
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We are happy for you to provide the LPA with a copy of this letter if it aides your discussions over 
future enforcement action and the protection of your amenity. 

If you have any queries, please do not hesitate to contact either Alison Freeman or me at the 
above office. 

Yours sincerely 
Emery Planning 
 

P Forshaw 
 
Paul Forshaw BA (Hons), MPlan, MRTPI 
Senior Consultant 
 
Enc Extract from Department of Communities and Local Government publication 

“Permitted development rights for householders: Technical guidance” (April 2016) 
 
 



April 2016 
Department for Communities and Local Government 

Permitted development rights for 
householders 

Technical Guidance 
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Some terms used in this guidance are not defined in the Order but are understood as 
follows: 
 
“Curtilage” - is land which forms part and parcel with the house. Usually it is the area of 
land within which the house sits, or to which it is attached, such as the garden, but for 
some houses, especially in the case of properties with large grounds, it may be a smaller 
area. 
 
“Enlarged part of the house” - is the part(s) of a dwellinghouse comprising any 
enlargements of the original house, whether built under permitted development rights or 
following any application for planning permission, and whether the enlargement is 
undertaken on a single occasion or added incrementally.  
 
“Principal elevation” – in most cases the principal elevation will be that part of the house 
which fronts (directly or at an angle) the main highway serving the house (the main 
highway will be the one that sets the postcode for the house concerned). It will usually 
contain the main architectural features such as main bay windows or a porch serving the 
main entrance to the house. Usually, but not exclusively, the principal elevation will be 
what is understood to be the front of the house.  
 
There will only be one principal elevation on a house.   Where there are two elevations 
which may have the character of a principal elevation, for example on a corner plot, a view 
will need to be taken as to which of these forms the principal elevation.    
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The principal elevation could include more than one wall facing in the same direction - for 
example, where there are large bay windows on the front elevation, or where there is an ‘L’ 
shaped frontage.  In such cases, all such walls will form the principal elevation and the line 
for determining what constitutes ‘extends beyond a wall’ will follow these walls. 
 
 
 
 
 
Any extension forward of this line  
will not be permitted development  
and will require an application for   
planning permission 
 
 
Bay windows from part of principal 
elevation 
 
     
     
        

  Highway 
 
 
 
 
 
 
 
 
 
Any extension forward 
of this line will not be  
permitted development and will  
require an application for  
planning permission 
 
 
 

    
 

 Highway 
 
 

 
 
 
 
 
 
 
 
                           
  Principal Elevation 

 
 
 
 
 
 
 
 
                           
  Walls Forming Principal   
  Elevation 
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(f) the enlarged part of the dwellinghouse would have a single storey and - 
  
(i) extend beyond the rear wall of the original dwellinghouse by more than 

4 metres in the case of a detached dwellinghouse, or 3 metres in the 
case of any other dwellinghouse, or  

  
 (ii) exceed 4 metres in height 
 
A single-storey extension must not extend beyond the rear of the original house by more 
than four metres if a detached house, or by more than three metres in any other case.  In 
both cases, the total height of the extension must not be more than 4 metres.  The rear 
wall or walls of a house will be those which are directly opposite the front of the house.   
  
Measurement of the extension beyond the rear wall should be made from the base of the 
rear wall of the original house to the outer edge of the wall of the extension (not including 
any guttering or barge boards).     
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 

Measurement of ‘extend beyond 
a rear wall’ when the extension is 
directly attached to the rear wall 
 


